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BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 

•lovuniiii Guardi ap|>eal.» • from u judgment of conviction 
entered on November S, 1 !*74 in the I'nited Slates District 
Conn for the Soul hern District of New York after a two 
day trial before the Honorable Edward Weinfehl, I’nited 
States District Judge, ami a jury. 

Indictment 74 Cr. a.'!.’!, tiled .May dl, 1!»74, charge*I 
•lovanna Guardi ami .1. C. Easterling in Count One with 
distributing Jl.Oti grains of cocaine hydro* hloride and 
i barged .lovanna Guardi in Count Two with distributing 
dtt. (Hi grains of cocaine. Title -’1. I’nited States Code, 
Sections Sid, slltAHli and MlibMliiAi and Title IS, 
I’nited States Code, Section d. 

< >n October d, 1074, Guardi’s* trial commenced, and 
she was convicted on both counts the next day. 

On November s. 1071, Guardi was sentenced to con¬ 
current terms of imprisonment for one year, with a three 
year term of special parole to follow Guardi is free on 
bail pending appeal. 


J. C. Easterling, the co-defendant, is a fugitive. 




Statement of Facts 


The Government's Case 

On August 23, ]‘*73. ill iiliinil H : 1 Ti I’M Detective 
KrucNt Mahoue was introduced In Marion Ladd. also known 
as Marion Greenberg, an informant, to defendant .Invanna 
Onanli ;ii the Tailor's Mar ill m Hast 37lh Street. (22 
—1, llli.* Ilurinj; Ilio ensuing conversation over ilrinks, 
I>etective .Miiliono aski’il if bo could |iurobaso an ounce of 
cocaine from Guardi, who askoil wbotbor Miiliono wanttsl 
“stroot stuff or stuff which could ho out.” (23•. 

Simiii thoroaftor Guardi excused iiorsotf and, observed 
In Maliono ami Detective Murphy. Guardi luul a oonver- 
sation at tbi’ hack of tin* bar with J.<\ Kasterling. (23. 
•tll-40 1 . Murphy observe!I Guardi take her handbag from 
near the cash register, remove a brown uuinilla envelojie 
and hand it to J. ( I'aisterling. who I bon uiii!li' a plume 
'"'ll and wont upstairs (23. ( 0 ). After the conversation 
with hast or I in", Guardi returned to Mahono anil stated 
she bail an ounce of cocaine for (23). 

Guardi then went upstairs and soon thereafter called 
for Maliono ami the informant to join her 123, 41). She 
then introduced Mahono to .1. c. Easterling ami handed 
Mahono a blue and white envelope <24t.** Mahono at¬ 
tempted to give Guardi $*(«> but she refused it, telling 
him to follow her to the bathroom, where she accepted the 
money ami counted it out (21."i. Guardi informed Mahono 
that thi’ cocaine she hail given him would take a "two cut" 
■••id that if .Mahono wanted to purchase more cocaine he 
could secure it from her if lie came to the bar the day be- 


* This meeting was also observed and described by Detective 
William Murphy 138-41). 

The numbers cited in parenthesis are to the trial transcript. 
“The substance purchased was analyzed to be 31.96 grams 
of cocaine hydrochloride. 
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fore lit* wanted delivery i 25 i. Million** anil tin* informant 
li*ft tin* I at r soon t ln*ti*afti*r (25, ll-i. 

On Septeinlier in. 11173, Detective Malinin* »-all«*«l tin* 
Tatler’s Hat* ami spoke with an unidentified man, who said 
that Guardi was not at tin* hat* (lilt I. Mahout* asked the 
man to tell Guardi that Krnie had failed and that Mahone 
would In* coming to the hat* the next day at approximately 
7:00 I’M |Oj*i. Mahone added that it was important for 
Guardi to riveive this message, and the man said he would 
try and (tel the message to her (-10. 

On September 11. 1 !*7.'{ at about 7:15 I’M. Detective 
Mahone went to the Tutler’s Mar anil met Guardi (29, at). 
Hi. Guardi informed Mahone she had an onnee of cocaine 
for fsr.n instead of ?snu (30i. Mahone said he only had 
ysiHl. and Guardi replied that Mahone eould give the extra 
*.■>0 to Marion latdd (30). Guardi removed a plnstie bag 
from her bosom, and Detective Mahone gave her f800. In 
the ensuing eoiiversalion Guardi indieated this eoeaine * 
should be ent with lactose and would take a “one cut”. 
( 30 ). 

On cross examination Detective Mahone testified that 
Guardi never had any conversation with him as to his 
status as a police officer |3tl). 


The Defense Case 

The defense called Marion Greenberg, the informant, 
who testified she had been living with Frank Stewart 
prior to his incarceration and that lie was presently await¬ 
ing trial on a narcotics case in the I nited States District 
foiirt for the Southern District of New York (75, 77 1 
Greenberg also testified she was in federal protective cus- 

* A chemist testified that the substance purchased on that 
date was 30.0G grams of cocaine hydrochloride cut with lactose 
(GX 2; 72). 


tody because of til rents made on her life and that she be 
eaine an informer when her son became a possible accessory 
to extortion charges in New Jersey (77 80, Kt-fi. ID*. 
Greenberg first met Guardi in 1071, when Guardi was a 
barmaid at the Tatler's liar ( 881 . 

Greenberg denied soliciting sexually or threatening 
Guardi and denied ever owning a gun or threatening 
Guardi with one (SN-Ntl|. Greenberg also denied ever trving 
to get Guardi to sell drugs for her and statist her first 
drug-related conversation with Guardi was when she called 
tiuardi up and asked her to sell the first ounce of cocaine 
later bought by Mahone I Ml -90 1 . The first meeting between 
Guardi and Mahone took place soon thereafter (89-90). 
Greenlterg denied both fixing the price lor the cocaine and 
delivering it to the Taller Bar the day liefore Mahones 
initial purchase. She also disclaimed any knowledge of 
the events of September 11, 1 !»7:t (91). 

The defense next called the defendant, who testified she 
was dli years old and had been a barmaid for twelve years 
111 — t. She first met Marion Greenberg while she was 
working at a bar called Woody's and said that Greenhi rg 
agreed to assist in recovering her stolen property (113-4 .. 
Greenberg subsequently invited her for dinner, which she 
refused. Guardi stated that she got transferred to the 
Tatler's Bar because Greenlierg had two of her female 
friends attempt to assault her in the bathroom at Woody's. 
(114-5). Guardi testified that Greenberg made lesbian 
overtures to her and propositioned her for prostitution 
and the “con game" (115-fi). Guardi claimed that Green 
iierg used to have men follow her home, bad a man throw 
a drink at her and threaten to cut her up, and coerced 
her into selling drugs i 117m. Gi ardi claimed that threats 
were made every day on the phene by Marion Greenlierg 
and that Greenlierg had said that if she did not do what 
was required, lye would lie thrown in her face (lltti. 



As to the events of August 23, 1 Guardi stated that 
on the previous day Greenberg eauie to the liar and gave 
her an envelope containing cocaine for delivery to a 
friend of Greenberg's (119-120). They l»oth hid it in 
the bottom of a bar upstairs at the Tatler (120). On 
August 2.'!, 107.'! Greenberg came to bar with Detective 
Ma hone. Guardi went upstairs, taking Easterling with her 
for protection, and made the delivery to Mahone (120-1). 
Gi'ccnh- rg told her that, if she were asked, she should say 
that the cocaine would take a "two cut” and she repeated 
this to Mahone even though she didn't know what "one 
or two cut” meant (121 ). 

Nothing further happened along these lines until early 
September, when a customer tin**" a drink in her face and 
told her she would have to do as trsha" ordered. Green 
berg called her soon there; Iter, saying that Detective 
Mahone would show up one more time and that Greenberg 
would give her another envelope for which she should ask 
*s.-,(l (122). Guardi met Detective Mahone on September 
II, 1072 and gave him an envelope; she asked hint if he 
was a cop, which he denied I 122 1 . Mahone paid her $800, 
and she told him to give the $50. which Mahone still owed, 
to Greenberg |12.'D. The $.**00 paid by Mahone was given 
to Greenberg the following day (123). 

She had no further contact with Greenberg after Thanks¬ 
giving of 1973. nor did Greenlierg make any further threats 
against her 1 123-4 t. 

On cross-examination Guardi admitted that although 
she only worked part time at the Tatler, she rented a $401) 
a month apartment i 127-s, 133-ti). She stated that she 
had never told anyone, including friends or the police, of 
the threats that were made against her by Greenberg (123- 
132). She denied knowing what she was transferring was 
cocain<‘ and claimed that she never saw envelojies in which 
cocaine was wrapped 1122-21. Guardi confirmed her deal¬ 
ings with Detective Mahone on August 23, 1973 and Sep- 
temlier II, 1973 and continued the fact that on the second 



occasion she toM Mahon,. she “guessed” tl„. ,. (M . a ine could 
, cut with lactose, even though she had no knowledge of 
the use of lactose c lJti 14“ |. 

Government Rebuttal 

Detective (Jerald Lino testified—contrary to Ms. Guardis 
testimony that she had no contact with Marion Greening 
after September II, l»7.t—that on May lti. 1II74. when he 
was with Marion Greenherg at the (’all Hack Gar, he met 
ami talked with Guardi, who told him that she had the 
best stuff in town and that “one blow would knock vou cm 
your ass” (158). 


ARGUMENT 

Judge Weinfeld properly refused to allow Guardi 
to impeach Greenberg, a defense witness, with her 
prior criminal record. 

Hie only claim raised on appeal is that Judge Weinfeld 
improperly refused to permit defense- counsel to impeach 
tbc- informant, Marian Greenberg, whom the defense had 

u- • 'IT, “ W,tnt ‘* N u " h her i ,ri " r t-riiiiinal record. Judge 
” einfeld s decision was clearly within his discretion. 

On the morning of trial, defense counsel asked for 
tb< first time that the Government produce the informant 
who was in protective custody near Washington, lie and 
the informant s “yellow sheet”. The Government agreed 
In ins opening, defense counsel stated that "I sup¬ 
pose I will call” the informant, if the Government did not. 
He also said to the jury thut 

“You will find out that the informer has a vast 
record for various criminal activities dating hack 
to at least Dial and who, in her own way, is some¬ 
what of an expert as a eon artist and a con woman 
and who has done- much time in penitentiarv for 
these activities.” ( 14 ) 


Counsel added that the informant had made lesbian ad¬ 
vances which Guardi had rejected and that the informant 
had “difficulties” with the man with whom she was living 
in sin < l.Vltit. The balance of his opening; related to the 
contention that the crimes conccdedly committed by Guardi 
had resulted from threats of liodilv harm and other ma¬ 
chinations directed against <iuardi liv the informant. 

At the conclusion of the tirst day of trial, defense 
counsel repeated that he wanted “Marsha's [the informant's) 
yellow sheet, which is very extensive . . (57a t 

Trial resumed the next morning with defense counsel 
complaining that the "yellow sheet" (New York City Police 
Department fingerprint record I which the Government had 
furnished larked the disposition of certain arrests.* The 
Judge pointed out that defense counsel could not ask the 
witness about arrests. lie also asked defense counsel 
whether he knew what the informant's testimony would 
he and counsel responded that he had received copies of 
her testimony.** Counsel conceded that lie had not spoken 
with the informant, and Judge Weinfeld said that he would 
give defense counsel a chance to interview her out of the 
presence of any Government official or agent. Judge 
Weinfeld added that if the informant were called by Guardi 
hut did not testify as defense counsel asserted she should, 
he would not allow defense counsel to ini|s-ach her testi- 
motiv with her liO-year-old criminal record. The Court 
again olfensl defense counsel an opportunity to talk pri¬ 
vately to the informant, hut the offer was declined. The 
colloquy concluded with the trial judge’s statement that 
he would rule on the question of impeaching the informant, 

‘ All hut one of these arrests was no more recent than the 
late lUSOs. 

** The testimony referred to was Greenberg's grand jury 
testimony (621. 
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if she wei** called, ufler her substantive testimony had been 
heard (58-68). 

1 hereafter, Guardi called Greenberg i,s ;l defense wit 
ness. Direct exandnatio]i included, in this onler. inquirv 
about Greenliergs use o| aliases, her illicit relationship 
with Frank Stewart and her illegitimate son, Stewart's 
present incarceration on a seven to ten year narcotics 
sentence and the pendency of another charge against 
him for narcotics. Greenberg's status in protective cus- 
tody, her contacts with federal agents, her acting as an 
informant, when it was she had been given her “number 
as an agent ", her giving a party to raise legal fees for 
Stewart, her recruitment as an informant as a result of 
the arrest of her son in connection with narcotics, and 
whether she had been convicted of a crime 1 74-86 1 . To 
the last question, the Court sustained an objection “at this 
time". Defense counsel then demanded, in the presence 
of the jury, that Greenberg be declared as a hostile wit¬ 
ness, and the Court refused (87). 

Defense counsel then inquired whether Greenberg had 
solicited “my client for sexual activities with yourself or 
other people", and whether Greenberg had threatened 
Guardi with a gun. both of which Greenberg denied (88-89). 
He then asked thirteen questions about the two narcotics 
sales charged against Guardi, eliciting Greenberg’s testi¬ 
mony that she had had nothing to do with the second one 
and that her involvement in the first hail been to ask 
Guardi to sell some cocaine to a friend 190-921. Defense 
counsel then moved on to how many people Greenberg had 
“set up".* what benefits had been promised by the agents 
for Stewart and her son if she “kept producing people for 
them", more about her illicit relationship w ith Stewart, the 

* Greenberg admitted introducing seventeen people to nar¬ 
cotics agents over a two year period for the purpose of arranging 
narcotics sales to the agents (92-93). 



liii'i that CreonlH'ig liii<l intmiluidl Stewart tn an ajicnl 
several ini in t hs liefore she began living with him, whether 
Greenberg hail threatened (inaiili with lye and mutilation, 
whether Greenberg had ever l»i*i*n “sexually interested" in 
Guardi, and how iniirh money Greenberg had “tricked 
|<enple nut of during; your lifetime” • (92-97). Counsel 
then dematided, again in the presence of the jury despite 
tin earlier admonition by the Court, that Greenberg i>e 
declared a hostile witness: the application was denied i fix |. 
There followed a bench eonferenee, at wliieli eounsel instated 
that he lie allowed to impt-ai'h Greenberg with her prior 
convict ions. 

Judge Weinfeld initially refused: 

“It has lieen evideneed to me that you knew from 
the start that this witness would not substantiate 
or corfohofate in I lie slightest way what you told the 
jury yesterday and that yon deliberately called her 
aware of this in order to lie able to get before this 
jury the fact that this person had a prior record. 

This is a tactic I have rarely seen and it is a 
dust throwing tactic and I sustain the objection, and 
let us go on and there will he no further discussion 
uitout it." I 100) 

The Judge also held that the prior convictions on which 
defense counsel wished to examine the witness were too old 
(101>. The Court did permit defense counsel to ask 
whether tireenberg had been convicted of a crime, and she 
admitted that she had tl02i After some more questions 
about the nature of Grcenliei'g's protective custody status 
and her activities as an informant, defense counsel made 
another aide-bar plea to bring out Greenberg's “. . . . crim¬ 
inal record where I know of years she has spent in jail, 
of lesbian activities that occurred in women’s prisons that 

* Greenberg admitted tricking people out of “a lot more 
money than $60,000" (97>. 
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she was in” I HIT-ION) W'lii'ii this was denied, tin- exam 

inntion ended quickly. 

Not, of 1*011 rM*, that an,' of this dHi*n*i*d defense counsel. 
He put Guardi on the stand next and. among other things, 
elicited, before an objection could lie interposed, that 
Greenberg bad been convicted of “a lot" of crimes illti).* 
In summation, most of defense counsel's argument was 
devoted to an attack on Greenberg's character (1(14-171). 
Nor did Judge Weinfcld's ruing prevent defense counsel 
from arguing Greenberg's criminal record to the jury and 
even insinuating a little of the evidence that Judge Wein- 
feld bad excluded : 

"Now, you have heard that Marsha was con¬ 
victed of crime. The extent of it has been precluded. 
She has been convicted of crime and that's all I can 
say about it. She has stolen over $110,000, but that 
is all 1 am permitted to say about it. Okay. That’s 
the way that is. 

• * • • * 

Marsha sat tip there in all the cool confidence of 
the person who has the protection and the ear of the 
federal government and she has that ear and that 
protection because she lias done her job and she lias 
to produce and she has to produce her job here in 
Court as well. The job doesn't end merely by having 
somebody arrested, you have to come in and testify 
as well. So when I ask her about lesbian activities 
and she says no. but you know she lias been con¬ 
victed of crime, you know she lias done time in jail 
but you don’t know bow long she has spent in a 
women's prison, okay, she is not going to say, ‘Yes, 1 
solicited your client for lesbian purposes and then 
when I was rebuked by her 1 decided she was fair 
game to set up, also’" I ItiH, 17ti). 

“Guardi also testified, in direct contradiction of Greenberg, 
that Greenberg had made lesbian overtures to her and had 
threatened her into delivering Greenberg's narcotics to Mahone. 
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Turning now to the merits of Guardi's claim, we submit 
that it is virtually unnecessary to res|ionil to the legal 
arguments maile in Guardi's brief about the District Court’s 
purportedly improper restriction of impeachment hv prior 
convictions of the testimony of a hostile defense witness. 
For regardless of the c -eetness of the trial judge's ruling, 
fitiardi received all that she was entitled to even as her 
version of the law. Kven if Greenberg had been called as it 
government witness, Judge Weinfeld would still have hail 
broad discretion to limit the nature and scope of her ex¬ 
amination. I nih il Shih s v. Kuhn, 111! F.2d 1272, 2>*1 12d 
f’ir.), ml. ili iiinl, til I.S. 9>2 I 10715) ; f nitcd Staten v. 
Jenkins, l»kt No. 71-2257 (2d <’ii\, February lit, 1975) 
slip op. at 1770-1771, I nihil States v. Sperling, 500 F.2d 
11123, 1332 1 2d < ir. 1971 1 . This discretion extends to 
restriction on the use of prior convictions for impeachment. 
I nihil Slates v. hil.iireir.ii, 129 F.2d 210. 220 (2d Cir. 
1970). i-ert. ilenieil. 102 I S. 950 i 1971 |. The most recent 
conviction which (iuurdj sought to use for impeachment 
was eighteen years old and was thus, as were Greenberg's 
still older convictions, excludable in the trial judge’s dis¬ 
cretion. See f nihil states \ 1'iu’n, 153 F.2d 539. 543 (2d 
<'ir. 1971 ) ; I nileil Slates v IliLoienzii , HUprii* Moreover, 

* Because of Guardi’s repeated complaint that the yeuow 
sheet” she requested was incomplete, we have, in connection with 
preparation of this brief, sent for the F.B.I. fingerprint report. 
It does disclose two more recent convictions than those shown on 
the New York City Police Department "yellow sheet": one in 
Pennsylvania in 1958 for larceny by trick and one in New Jersey 
in 19*51 for grand larceny. Thus, contrary to what was presented 
b the trial judge, Greenberg’s most recent conviction was not 
eighteen years old but thirteen years old. 

In view of the record at the trial we submit that this 
shading in the age of Greenberg’s most recent conviction is of 
little significance. Nor is Guardi entitled to complain about any 
deficiencies in the "yellow sheet” furnished. The Government 
did not intend to call Greenberg, and the defendant indicated 
for the first time her desire to do so and to be supplied with 
[ Footnote continued on following page] 
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more than <*n <>11 li mIniiiI Grcenlierg s prior criminal history 
got lief ore tin- jury for it to appraise Greenberg's credibility 
in Ii{'llI of her word. See I nitril Statin v. lilnckuxtod , 
loti F.2d 526, 5."!0 (2d fir. I, <rrt. drninl, 4ll!t l' Mid 
(1972). Defense counsel announced in his opening that 
Greenberg hud been a "eon artist" and spent a {Treat deal 
of time in the penitentiary lieeause of it. He also, one 
way or another, brought out that Grecnlierg /tad a criminal 
record, that she had in her lifetime swindled people out of 
more than $60,000 and that she had been convicted of a lot 
of crimes. Moreover, as noted in more detail above, de¬ 
fense counsel was permitted to roam at will over Green¬ 
berg's motivations for becoming an informant, the number 
of people she had “set up", her sex life and sexual desires, 
the trouble that Stewart and her son were in, and her 
threats against Guardi, to name a few. In short, we 
submit that the impeachment of Greenberg permitted by 
.fudge Weinfeld was more than reasonable and within his 
discretion, even assuming that the law permitted Guardi 
to cull Greenberg as a witness and iin|s-ach her however 
he wished. 

The fact remains, however, that Guardi, on the record 
here, was not entitled to impeach Greenberg with her prior 
criminal record, having called her as a witness for the 
defense. 

Guardi is certainly correct that the long established 
rule that a party may not impeach his own witness, IIIA 
Wigmore, Evidence «Mi > t *rt/. (fhadbourn rev. 1970), 


the “yellow sheet” on the morning of trial (2). The Govern¬ 
ment furnished both Greenberg and the "yellow sheet , precisely 
what had been requested, in less than 24 hours. While it is 
regrettable that the yellow sheet did not have all of the entries 
that appear on the Federal Bureau of Investigation report, the 
trial Assistant L'nited States Attorney had no way of knowing 
that such would be the case, quite apart from the inherent diffi¬ 
culties of obtaining the F.B.l. report from Washington overnight. 



has Irtii substantially eroded. || is settled in this (’ireuit 
that a witness who testifies in a manner inconsistent to 
his prior statement limy Im- impeached with tin* prior state¬ 
ment liv the party calling him and that the prior state¬ 
ment may he received for its truth if given in a prior 
judicial or Grand Jury proceeding under oath. E.y., 
I nitnl St a t i'm v. Ilurl.it, 4 Ml l'.'.'d 26*, 272 I 2d fir. 1 f)73) ; 
I nitnl Staten v. Klein, 4** F.2d 4*1 (2d Cir. 1973); I'uited 
Staten v. ('uniiinyliiim, Ifti F.2d Hit, l!t7 (2d fir. t, vrrt. 
denied, 401 I'.K. 92(1 i 1 i»71 ) ; f nitnl Staten V. Innana, 422 
I'.2d I 162 i 2d fir. l, eert. denied, 100 I'.S. *41 (1970). It 
is aiso clear that a party calling a witness so identified 
with the party-opponent as to make him adverse to the 
party calling him may impeach that witness without any 
showing that the witness is hostile. I nitnl Staten v. Free¬ 
man, 202 F.2d 217, 2.71 1 2d fir. 1062), a rt. denial, 272 
I’.S. 02* (1063). 

However, even under the liberal view taken in this 
fireuit of impeachment of a witness by the party calling 
him, there is still a requirement that the party calling the 
witness he "surprised" by the t«*stimony. See, generally, 
McCormick, Kvidence s 2* at 76 (Cleary ed. 1072). This 
showing of surprise need only be “modest”, Failed Staten 
v Knhaner, 217 F.2d 420. 471 (2d fir.), net. denied, 272 
C.S. *22 (1063), and may be made out merely by a 
deviation from a prior statement by the witness on the 
subject matter of his testimony, even if the prospect of 
this deviation is known to the party calling him before 
he takes the stand, I nitnl Staten v. Iturket, uuynt. 1*0 
F.2d at 271-272. However, Guardi cites no authority in 
(his Circuit which permits the calling and impeachment 
by a party of a w itness whose prior statements, including 
Grand Jury testimony, are known to him liefore the wit¬ 
ness testifies to be consistently contrary to what he seeks 
to elicit and when he, as defense counsel did here, refuses 
to interview the witness before calling him. Indeed, the 
contention raised by Guardi—in a case remarkably similar 
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on its farts to this one— was rejected us properly disposed 
of l»y the trial court in its discretion in Wurth!/ '• Fniteil 
Stati n, :13U ELM 71S. 7111-7-0 i l).C. fir. 1 !*♦>.“> i, nicateil ami 
rrmanilril on othrr ijroiimln, JS4 C.S. Ml 4 illlfili). lint i f. 
t'nited Statin v. Tureen, 477 E.-d !I'J2 tilth t'ir. 1 < .)7.‘5). 

Moreover, whatever the relaxation of the rule against 
impeachment of one’s own witness wrought by Freeman 
and like cases, it still appears to lie generally settled that 
it is impermissible to call a witness who has consistently 
asserted the opposite of what the purty calling him seeks 
to prove and then, having elicited such testimony, to 
impeach the witness by evidence of prior convictions. See 
IIIA Wigmore, Evidence 5 1100 ((’hadbourn rev. W70i. The 
cases in this Circuit which permit the impeachment of u 
witness bv the party calling him allow the use of leadiug 
(piestions and prior inconsistent statements for this pur¬ 
pose. No case in this Circuit appears to authorize a party 
to call a witness, whose previous statements and testimony 
have been consistently contrary to what he seeks to elicit, 
solely for the purpose of laying before the jury the prior 
criminal record of the witness, as Judge \\ einfeld found 
to be defense counsel's purpose here. The attempt to prove 
facts by calling those known to assert the contrary to make 
them out as criminals and sexual misfits seems unlikely 
to advance the search for truth which is at the heart of 
the trial process, a view which clearly underlay the rul¬ 
ings below of one of the most distinguished and experi¬ 
enced trial judges in this Circuit. Whether allowance of 
such a trial stratagem would in the long run lie more 
useful strategically to defendants than the Government 
is conjectural. However, we submit that such a lechnii|iio 
is a |M-rversion of the reforms in archaic procedures for 
which Frrrmau stands. The holding to the contrary in the 
Ninth Circuit in I'niteil Staten v. Torren. nii/irn. has appar 
entlv never been followed and should not be followed here. 
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CONCLUSION 

The judgment of conviction should be affirmed. 

I’.VCI. .1 Cl'RRAN, 
f'nited Stntrx Attorney for th< 
Southern Hint rift of New York, 
Xttornvy for the l nihil Stati x 
of .1 merica. 

IIaUKV I«AT< 11 KI.IlKK, .lit . 

JullN 1 1. (ioRDA.N, III. 

Assistant I nitnl States Attorneys, 
of Counsel. 
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